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CAUSE NO. _______________

SAVE OUR SPRINGS ALLIANCE

§
IN THE DISTRICT COURT

Plaintiff,




§






§

§ 
OF TRAVIS COUNTY, TEXAS

v.





§








§

THE CITY OF AUSTIN and CIRCLE C 
§
________ JUDICIAL DISTRICT

LAND CORPORATION 


§

Defendants.




§

PLAINTIFF'S ORIGINAL PETITION

COMES NOW Save Our Springs Alliance (“SOS Alliance”)  SEQ CHAPTER \h \r 1Plaintiff herein, complaining that the Defendant City of Austin has attempted to bestow vested zoning rights on Defendant Circle C Land Corporation (“Circle C”) owner of real estate (“the Stratus Properties”) located within the environmentally-sensitive Barton Springs Recharge Zone.  The City unlawfully contracted with Circle C for certain high-density zoning categories and contractually surrendered its legislative authority to enact new zoning and other ordinances, including water quality ordinances affecting the Stratus Properties for 30 years into the future.  In addition, no public hearings within the meaning of Local Government Code § 211.006(a) were held and therefore the 14 zoning ordinances and the Development Agreement applicable to Circle C’s properties are ineffective.  The City also failed to provide adequate public notice of some of the relevant City Council and Zoning and Platting Commission hearings as required by the Texas Open Meetings Act, Government Code Section 551.041.  As a result of the inadequate notice, the City’s decision to approve the Development Agreement should be voided and an injunction or mandamus issued to prevent the City from taking actions pursuant to the Development Agreement. Government Code Sections 551.141, and 551.142. 

I. Discovery

1. Discovery is intended to be conducted under Level 2 of Texas Rule of Civil Procedure 190.

II. Parties

2. SAVE OUR SPRINGS ALLIANCE, INC. is a non-profit, public interest corporation headquartered in Austin, Texas.  The mission of the SOS Alliance includes the protection and enjoyment of Barton Springs, the Barton Springs Edwards Aquifer, the Barton Springs watershed and the Barton Springs Ecosystem, including its resident fish, wildlife, human, and plant populations.  SOS Alliance represents its Board members and approximately 2000 regular members.  Some of these members live in the Barton Springs watershed and some live within the Circle C community or immediately adjacent to the Circle C community and will be directly and adversely affected by development permitted by the unlawful zoning at issue in this lawsuit.  Some members draw their drinking water directly from the Edwards Aquifer. Some members enjoy walking, hiking and other outdoor activities in the Barton Springs watershed.  Some members regularly observe or study the flora and fauna of the Barton Springs Ecosystem, including the federally listed “endangered” Barton Springs salamander.  Many SOS Alliance members regularly swim in Barton Springs.  Some SOS Alliance members signed up to speak and either did speak or were prevented from speaking at the summer 2002 zoning hearings set by the City regarding the Stratus Properties.   Each of these members are injured and are at greater risk of injury to their persons and property by virtue of the City’s contract for high-density zoning and/or failure to provide for a full public hearing.

3. The CITY OF AUSTIN is a Texas home rule city located primarily in Travis County.  All of the property that is the subject of this lawsuit is located within the city limits of the City of Austin and is subject to the City of Austin’s zoning authority.  The City is party to the illegal zoning contract that is the subject of this lawsuit.  The City of Austin may be served with process by serving the City Attorney, Sedora Jefferson, at 124 W. 8th Street, Austin, Texas, 78701.

4.  CIRCLE C LAND DEVELOPMENT CORPORATION is a party to the illegal zoning contract and is owner of the property that obtained high density zoning by virtue of this contract.  The vast majority of this acreage falls within Travis County.    Circle C Land Corporation may be served by serving its registered agent CT Corporation System at 350 N. Saint Paul St., Suite 2900, Dallas, Texas 75201.

5. Pursuant to the Declaratory Judgments Act, under which Plaintiffs seek alternative relief, the Attorney General of the State of Texas must be served with a copy of this lawsuit.  Texas Attorney General Greg Abbott may be served at 300 West 15th Street, Austin, Texas 78701.

III. Jurisdiction

6. This case arises under the laws and constitution of the State of Texas.  This court has jurisdiction pursuant to Art. V, § 8 of the Texas Constitution.           

7. Venue is appropriate in Travis County pursuant to Texas Civil Practice and Remedies Code § 15.002(a)(1) & (a)(3) because the principal offices of City of Austin and of Circle C are located in Travis County, the City of Austin negotiated and approved the Development Agreement in Travis County, the faulty hearings at issue occurred in Travis County and most of the property that was illegally zoned is located in Travis County.

IV. Facts

A. Barton Springs and the Barton Springs Edwards Aquifer

8. Barton Springs is located in Zilker Park in Austin, Texas.  The Springs are owned by the City of Austin and are held and managed in trust for the benefit of the public by the Austin City Council.  Barton Springs consists of four natural springs: the Main Springs within Barton Spring Pool, Upper Barton Springs, Old Mill Spring and Eliza Spring. 

9. This springs complex serves as the mouth of a hydrogeologic system that operates much like a large funnel.  The wide catchment area of the funnel is made of 354 square miles of the watersheds of six creeks--Barton, Williamson, Slaughter, Bear, Little Bear and Onion.  Rainfall and rainfall runoff collected in these six streams flows eastward.  Upon crossing the Mount Bonnell fault and onto the exposed Edwards karst limestone, water collected in these streams plunges down through caves, faults, fractures and sinkholes and then flows rapidly northward through the underground channels of the Barton Springs segment of the Edwards Aquifer (“the Aquifer” or the “Barton Springs Aquifer”). 

10. Historically roughly ninety percent of the recharge waters entering the Aquifer discharged at Barton Springs.  The other ten percent is pumped by wells or discharged at a few smaller springs.  Pumping has increased in recent years to provide water for drinking and other human uses. Thousands of people living over the Barton Springs segment of the Edwards Aquifer draw their drinking water directly from it. 

11. The Barton Springs Edwards Aquifer is more vulnerable to pollution than any other major aquifer in Texas.  Intensive monitoring of water and sediment quality in Barton Springs and its contributing waters over the years has documented a distinct and substantial water quality degradation occurring over a fairly brief period of time.

12. Pollution of the Aquifer and Barton Springs is due to urban expansion over the Aquifer and in the watersheds, which has occurred at a rapid rate between 1980 and the present.  Population over the particularly sensitive Recharge Zone has more than tripled in the past twenty years.

13. Construction activities, sewer leaks and discharges and the erection of impervious cover are directly correlated to the current polluted state of the Aquifer and Springs.   An indispensable component of any strategy to save the Springs and restore the Aquifer is minimizing the density of development over the Aquifer and in particular within the Barton Springs Recharge Zone. 

B.  Controlling Water Pollution and Density through Zoning

14. Pursuant to its Constitutional Home Rule legislative authority and Chapter 211 of the Local Government Code, the City of Austin exercises zoning authority which controls the development configuration and density and the use of real property within its city limits.   The City has immense discretion over the exercise of this legislative function to avoid undue concentration of population, facilitate the adequate provision of water and sewers, and promote health and the general welfare. 

15. Beginning in or around the year 1997, when the city limits of the City of Austin were extended to encompass the Stratus Properties, these tracts were assigned the low-density zoning category Rural Residential – Interim.   

C.  Contracting for Zoning and other Legislative Powers

16. In or around the year 2000, Defendants or their predecessors-in-interest began negotiations toward a development agreement that would contractually establish development standards for the 1,253 acres of Stratus Properties.   The term often publicly used by the Defendants for the agreement they sought was a “settlement agreement.”  In truth, no litigation was pending between the parties while these negotiations were proceeding and the ultimate agreement that was entered into contained no release of claims.

17. The negotiations included specific proposals for particular zoning categories and densities for 17 individual tracts and for specific water quality rules and restrictions.   

18.  At the culmination of negotiations, the agreed-upon zoning provisions were drafted into 14 ordinances.  A Development Agreement also was drafted in which Circle C would be awarded these zoning rights, other development rights, its own amendment to the citizen-initiated Save Our Springs Ordinance, and approximately $16 million in infrastructure improvements and fee waivers from the City in exchange for the City receiving particular small tracts and the City receiving certainty as to the specific type and density of development on the Stratus Properties.  The zoning ordinances were considered by the City Council in all contexts at the same time other contractual provisions were considered. 

19. On or about August 1, 2002, the City Council approved the requisite zoning ordinances and the Development Agreement Between City of Austin and Circle C Land Corporation (“Development Agreement”) to be effective August 15, 2002.  A true and correct copy of the body of this Development Agreement, minus any Exhibits is attached as an Exhibit to this Petition.
 The zoning established under this Development Agreement permits high density development far exceeding what would be permitted under the pre-existing Rural Residential zoning.  The Development Agreement also allows much greater intensity of impervious cover on some parts of the Circle C land than would otherwise be allowed under the City’s Save Our Springs ordinance.

V. Illegal Contract Zoning and Contracting Away of Other City Legislative Powers

20. The foregoing paragraphs 1 through 19 are hereby incorporated by reference. 

21. The Home Rule Amendment to the Texas Constitution, Article XI, § 5, bestows plenary and original legislative power on municipalities like the City of Austin.  Articles I, § 2 and VI, § 3 guarantee a republican form of government.

22. The passage of a zoning ordinance is an exercise of legislative power, and a city may not by contract or otherwise barter or surrender its governmental or legislative functions or its police power.   In addition, a city cannot legally enter into a contract which will embarrass or control its legislative powers or duties or which amount to an abdication of its governmental function or of its police power.  

23. Through a process of negotiation and barter, Defendants City of Austin and Circle C sought to negotiate a Development Agreement that would contractually establish zoning, water quality and other traditional city legislative powers that would otherwise apply to the Stratus Properties land.  

24. The product of this bartering process was 14 separate zoning ordinances incorporated into a complex and detailed Development Agreement entered into between Defendants.  

25. The zoning ordinances were characterized by the Austin City Manager as “essential terms” of the Development Agreement.

26. The Development Agreement itself was submitted to the Zoning and Platting Commission, along with the zoning ordinances.  The Development Agreement and the 14 zoning ordinances were considered to be part of the same package when under consideration by the City Council.  The final decision to approve the Development Agreement and the 14 zoning ordinances was made by the City Council on one motion  combining all the zoning ordinances and the Development with one single vote of six in favor and one against.   

27. The Development Agreement contains a section entitled “Zoning.”  A term of this section, subsection 4.1, is the individual zoning ordinances, which are an Exhibit to the Agreement.   The zoning ordinances thus are an express benefit bestowed on Circle C by the City of Austin pursuant to the Development Agreement.

28. Subsection 6.1A of the Development Agreement specifies categories of permissible use – such as office, retail and multi-family residential -- for the Stratus Properties and promises a certain amount of square footage and living-units for such uses.

29.   Not only is the Development Agreement a contract establishing zoning for the immediate future, but it in addition establishes zoning for the next 30 years by contractually restricting the ability of the Austin City Council to make future zoning amendments or changes.

30. In subsection 3.1 of the Development Agreement, the City promises Circle C that with respect to the Stratus Properties the zoning and other municipal ordinances in effect on the effective date of the Agreement are immutable for 30 years.   

31. In subsection 4.2A the City more specifically promises Circle C that for the next 30 years the Stratus Properties will be subject only to zoning and other regulations in effect as of the effective date of the Development Agreement.  

32. Subsection 4.2C provides that in the event the City Council during the next 30 years is able to change the zoning categories for portions of the Stratus Properties, the City at the option of the landowner will be thereafter contractually bound to apply to those rezoned tracts the municipal law in effect on the day before the effective date of the Development Agreement – i.e. August 14, 2002.

33.  The right to bind future city councils to apply the law of August 14, 2002 to Stratus Properties tracts is characterized as a contractual remedy for City downzoning in subsection 4.2E of the Development Agreement.  Should the City attempt in violation of the Development Agreement to exercise its constitutionally-based legislative prerogative to change the regulations or zones for Stratus tracts within the next 30 years, subsection 4.2E preserves for landowners all other additional remedies at common law.

34. For the reasons and in the manner described in the foregoing paragraphs, the Development Agreement embodies contract zoning and the unconstitutional contracting away of the city’s legislative powers.  As such it is void and illegal and all contract zoning and other legislative approvals, as well as administrative approvals carried out in pursuant to the Development Agreement are void and null. 

VI.  Failure to Hold Public Hearings

35. The foregoing paragraphs 1 through 19 are hereby incorporated by reference.

36. Local Government Code Section 211.006(a) states that a zoning “regulation or boundary is not effective until after a public hearing on the matter at which parties in interest and citizens have an opportunity to be heard.”  

37. In May of 2002, after negotiations resulted in agreement on all or most of the Stratus zoning provisions, Defendants City of Austin and Circle C sought to make three presentations about theses provisions on three different dates to the Circle C Home Owners Association, an organization that has been affiliated with developer Gary Bradley.  When one or more SOS Alliance members sought to attend these presentations by City attorneys and/or city staff, they were barred from attending.

38. Beginning in late June of 2002, the City set hearings on the Development Agreement and zoning ordinances at the City Council chambers.  Alarmed about the terms of the deal that had been negotiated and expecting to participate in a public hearing, more than 700 citizens and interested parties showed up.   However, even at this late date, the City was still unwilling to provide citizens and interested persons a full opportunity to be heard.

39. Defendant City combined into one hearing 14 separate zoning cases plus the consideration of the highly detailed 243-page Development Agreement.  To the extent a citizen was allowed to speak, the rules allowed citizens no more than three minutes per person to address all 14 zoning cases and the Development Agreement.  Limiting citizens and interested persons to a 13 second window for each zoning ordinance as well as a complex Development Agreement that had been negotiated for more than a year hardly constitutes a meaningful and legitimate opportunity to be heard.   

40. Defendant City abruptly abandoned normal public hearing procedures and cut off speaker sign-up on the 14 zoning case and Development Agreement with less than one hour’s notice.  Some citizens were not allowed to speak at all.

41. For two of the fourteen zoning cases which previously had been improperly posted for public notice, Defendant City again diverged from its normal hearing procedure and limited total speaker time to one hour for all speakers “for” the zoning cases and Development Agreement, one hour for all speakers “against” the zoning cases and Development Agreement, and 30 minutes for the “applicant,” being the City and Stratus properties.  This limitation discriminated against those citizens who opposed the Development Agreement and proposed zoning based on their opinion or point of view because the time allotted was weighted in favor of the proponents and yet the number of those citizens opposed to the zoning outnumbered those in favor by at least a 2 to 1 margin.  Opponents were not given adequate and fair time to express their views.  Because of these strict time limitations, many citizens were not allowed to speak at all.

42. For each and all of the above reasons, a public hearing within the meaning of Section 211.006 has not been held on the zoning regulations encompassed by the 14 zoning ordinances and Developer Agreement.  The purported zoning changes in these instruments, therefore, are not effective.   

VII. Failure to Provide Adequate Public Notice

43. The foregoing paragraphs 1 through 19 are hereby incorporated by reference.

44. The Open Meetings Act provides that “A governmental body shall give written notice of the date, hour, place, and subject of each meeting held by the governmental body.”  Further, Texas Courts have held that the level of detail required for giving adequate public notice of the “subject” of a public meeting is considerably greater when there is greater public interest in the subject matter. 

45. At the May 21 and June 18, 2002 meetings of the Austin Zoning and Platting Commission ("ZAPCO" or "Commission"), the Commission considered all aspects of the proposed Development Agreement without providing adequate notice to the public.  For example, contrary to the City’s prior practice for giving notice of possible settlements involving lawsuits with developers in the Barton Springs watershed, the published notice failed to mention that the proposed Agreement involved land in the Barton Springs watershed, or that it required an amendment to the citizen-approved Save Our Springs ordinance and an amendment to the City’s Austin Tomorrow Comprehensive Plan.  Instead, the notice used jargon such as “Chapter 245 claims” that was and is incomprehensible to members of the general public.

46. Similarly, the City Council’s public notices of its discussions and considerations of the proposed Development Agreement on June 27 and July 2, 2002 were lacking in sufficient detail, given the level of public interest, to provide sufficient public notice of the matters at hand.  Further none of the public notices mentioned the contractual nature of the zoning cases that appeared on the same public meeting agendas.

47. At several of the City Council and ZAPCO public meetings where the proposed Development Agreement and associated zoning and budget items were considered in closed-door, executive sessions, the public notice for these closed-door meetings similarly failed to contain sufficient detail to alert the average citizen reader to the subject matter at hand in light of the heightened public interest and the past City of Austin practices for giving public notice.

48. Because the City failed to provide sufficient public notice at every step of the process, Plaintiffs seek a declaration that the Development Agreement and all aspects thereof, including the accompanying zoning and other ordinances, be declared void. 

VIII. Declaratory Relief

49. The foregoing paragraphs 1 through 48 are hereby incorporated by reference.

50. SOS Alliance asks the court to declare that the City of Austin may freely exercise its zoning powers over the Stratus Properties.

51. SOS Alliance further asks the court to declare that the contract signed between the City of Austin and Stratus Properties, Inc. and the accompanying 14 zoning ordinances constitute unlawful zoning by contract and unlawful contracting of the City’s legislative powers and that each of these actions by the Austin City Council are void ab initio.

52. In addition and in the alternative, SOS Alliance asks the court to declare that the Development Agreement and the 14 zoning ordinances are ineffective because the parties in interest and citizens were not given an adequate opportunity to be heard in violation of section 211.006(a) of the Local Government Code.

53. In addition and in the alternative, SOS Alliance asks the court to declare that insufficient public notice was provided at one or more public hearings before the Austin Zoning and Platting Commission and/or the Austin City Council of the subject matter of the proposed Development Agreement and accompanying zoning and budget items and that, consequently, the Development Agreement and all ancillary ordinances and approvals are void.

IX. Injunctive Relief

54. SOS Alliance seeks appropriate mandamus and injunctive relief barring the City from approving site plans, building permits, plats, or adjustments or amendments thereto, and from granting any other kinds of development approvals inconsistent with such declarations.  

PRAYER FOR RELIEF


WHEREFORE, PREMISES CONSIDERED, Plaintiff Save Our Springs Alliance prays for a declaration that the 14 zoning ordinances applicable to the Stratus Properties and the Development Agreement signed between the City of Austin and Circle C Development Corporation are an unlawful zoning contract and void ab initio.  SOS Alliance prays for a declaration that the Development Agreement and 14 zoning ordinances are ineffective because the parties in interest and citizens were not given an adequate opportunity to be heard in violation of section 211.006 of the Local Government Code.  SOS Alliance also prays for a declaration that the City of Austin violated the Open Meetings Act by failing to give adequate public notice of its consideration of the Development Agreement and associated zoning cases on one or more occasions   SOS Alliance further seeks appropriate injunctive and mandamus relief and such other and further relief to which Plaintiff may show itself to be entitled.
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Save Our Springs Alliance, Inc.
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Austin, Texas 78768







Phone (512) 477-2320







Fax (512) 477-6410
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SAVE OUR SPRINGS ALLIANCE 
� The complete version of the Development Agreement and related ordinances are available on the web at www.ci.austin.tx.us/news/02/2002stratus.htm.
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